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«̂  12 scoring criteria as a basis to aHocate its resources aad decide which mattere to pureue. 
KTj 

O 
(M 14 gravity of the alleged violation, takmg into account both the type of activity and the 

11 Under the Enforcement Priority System ("EPS"), the Commission uses formal 

13 These criteria include without limitation an assessment ofthe folluwing factore: (1) the 

15 amount in violation; (2) the apparent impact tiie alleged violation may have had on ttie 

16 electoral process; (3) the complexity of the legal issues raised in the matter, and (4) recent 

17 trends in potential violations of the Federal Election Campaign Act of 1971, as amended 

18 C'tiie Act"), and developments ofthe law. It is the Commission's policy that pureuing 

19 relatively low-rated mattere on the Enforcement docket warrants the exercise of its 

20 prosecutorial discretion to dismiss cases under certain circumstances. 

21 The Office of General Counsel has scored MUR 6517 as a low-rated matter and 

22 has detemuned that it should not be refened to the Altemative Dispute Resolution Office. 

23 For the reasons set forth below, the Office of General Counsel recommends that the 

24 Commission exercise its prosecutorial discretion to dismiss MUR 6517.' 
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1 Gary Kennetii King is currentiy New Mexico's Attomey (jeneral and, in 2004, 

2 was a candidate for the House of Representatives m New Mexico's Second Congressional 

3 District Bmce Malott was listed as the treasurer of King's now-terminated principal 

4 campaign committee. King for Congress (the "Committee"). Malott alleges that King and 

5 the Committee violated the Act by continuing to file reports with the Conunission until 
fM 

^ 6 the Conunittee's temunation on April 15,2010 under Malott's electix)mc signature, even 

ro 7 though Malott orally notified King of his resignation within months of King's 2004 

^ 8 electoral defeat, in January 2005. Malott alleges tint, follnwing his resignation, 
ST 

Q 9 respondents violated the Act by (1) failing to file an ainended Statement of Organization 
rsi 

'^ 10 naming a new treasurer pureuant to 2 U.S.C. § 432(a); (2) making campaign expenditures 

11 while the treasurer position was vacant m violation of 2 U.S.C. § 433(c); and (3) filing 

12 numerous reports with the Commission using Malott's unauthorized signature in violation 

13 of2U.S.C.§ 434(a)(1). 

14 Malott claims that, at a state prayer breakfost event in January 2005, he informed 

15 Kuig that he was resigning as treasurer "effective that day." Complaint at 7, ̂ 27. 

16 According to Malott, he told King that he was resigning because the election was over and 

17 "he had closed out tiie Committee's 2004 Year-End Report." Id Despite Malott's alleged 
18 resignation, the Comntittee contmued to use Malott's electronic signature on repcrts filed 

19 witii tiie Commission. Id, at 9-10, ̂ 5-36. Malott mamtains that, until April 2011, he 
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1 did not know the (̂ mmittee was filing reports with his electronic signature. Id., at 10, 

2 140.' 

3 King acknowledges that Malott served as treasurer for the Committee. King 

4 asserts, however, that Malott did not resign; rather, King maintains that Malott delegated 

5 filing authority to King in January 2005: 
ro 
(M 
rsi 6 King and Malott discussed ttie fiict that the only activity left to ttie campaign was 
ro 7 ttie lepaymem of a bank loan to the campaign and payment of bank fees. King 
HI 8 and Matott discussed ttie &ct ttiat ttiere would be no fiiitlier solicitatton of 
Kl 9 contributions and that King would use peisonal funds to make all payments. 
ST 10 Malott informed King that as long as this was the case, Malott saw no need to 
ST 11 review and approve each quarterly report and delegated authority to King to file 
Q 12 ttie iq>oits on his behalf. King and Malott agieed ttiat if ttiere was any activity 
rsi 13 that did not conform to this plan. King would inform MalotL 
HI 

14 Response at 2, ̂ 3. In fiirther support of King's claim that Malott remained the 

15 Conunittee's treasurer, King asserts that his search of the Committee's records did not 

16 uncover any written evidence of a resignation. Id, at 4, 1̂8. 

17 King clauns that he was unaware of Malott's asserted resignation until June 2011, 

18 when King read a newspaper article, see supra n.2, which is referenced in the complaint as 

19 an attachment King also points out that Malott previously served as a treasurer for a 

20 number of federal candidates and had experience with federal campaign finance 

21 

' Malott notes ttiat his involvement witti ttie Committee and the potential violations of the Act axe 
recounted in a newspaper article, published in June 2011. Conqilaint, Attachment 1. See Thomas J. Cole, 
A G used Afalott's signature, ALBUQUERQUE JOURNAL, June 18,2011, at Al. Hie article cites King as 
saying his'Interaction with Malott ended after flie 2004 congressional campaign." Id. Phil Sisneros, King's 
spokesman, allegedly told die article*s auttior ttiat Mah>tt's signature continued to appcat on ttie Tq>oit 
because ICing probably called vp foxms witti Makitt*s signature, filled ttiem out, then hit 'send.*** U. 
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1 law. ̂  Id, at 4, ̂ 16. Thus, King asserts, had Malott m fact resigned, he would have 

2 worked with him to find a successor treasurer. Response at 5, ̂ 20.* 

3 From February 1,2005 through April 6,2010, tiie Committee filed 34 quarterly 

4 and year-end reports, 10 amendments, and one Termination Report. Each filed report 

5 listed Malott as the Committee treasurer. During tiiis tune, the Committee reported little 

6 activity other tiian payments for a $121,731.75 bank loan. Among its other activity, the rsi 
rsi 
Kl 7 Committee paid a $135.00 Admmistrative Fme on June 4,2007 for filing its 2006 Year-

^ 8 End report seven days late. See AF# 1717 (King for Congress).' The Commission 
XJ 
Q 9 granted the Committee's termination request on April 15,2010, senduig tiie Termination 
rsj 

HI 10 Approval letter to Malott at the Conunittee's mailmg address. 

11 Under the Act, every political committee must file a Statement of Organization 

12 that provides the name and address ofthe conunittee's treasurer. 2 U.S.C. §§ 432(a) and 

13 433(a) and (b). Each treasurer must file a report of tiie committee's receipts and 

14 disbureements in accordance with the provisions of 2 U.S.C. § 434, and must verify that 

15 he or she has examined tiie report and, to tiie best of the treasurer's knowledge and belief, 

16 tiie report is tme, correct and complete. 5ee 2 U.S.C. § 434(aXl); 11 C.F.R. § 104.18(g). 

3 According to reports filed witti the Commission, Malott served as treasurer for Sam Bregman for 
Congress fiom 1999 to 2004, and for ttie Committee to Elect Michelle Lujan Grisham fimn 2007 to 2009. 

^ Kmg maintains ttiat Malott is named in a state "Fiaud Against Taxpayers'* action fded in New 
Mexico and ''may be under federal investigation fbr participation in pay-to-play schemes." Response at 5, 
^2. King avers that Malott filed a comphunt against King to create a possible conflict of interest ttiat would 
prevent King, as attomey general, fiom investigating ethics clauns against Malott. King also states ttiat 
Malott may have filed the complamt "m retribution" because King's office issued an advisoiy opinion that 
precluded Malott from claiming reinibucsement for legal fees. Id., at 6, ̂ 12. 

' The Coaumttee reported paying ofitits bank toan on Deeeniber 19,2008 using Kmg's personal 
fimds. In April 2010, the Comnaittee converted an $80,000 personal loan made by Kii^ to a contribution 
fiom ttie candidate. 
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1 Committees must report any change in a treasurer's status within 10 days by filing aii 

2 amendment to the Statement of Organization, and committees are not permitted to raise or 

3 spend funds when tiie treasurer's office is vacant 2 U.S.C. §§ 432a(a) and 433(c).̂  

4 The facts here are in sharp conflict Regardless, however, of whether Malott 

5 resigned or delegated his filing authority, the Act and Conunission regulations require that 

^ 6 a treasurer or other signatory has examined and verified all the disclosure reports 
rsi 

1̂  7 submitted to the Commission. See 11 C.F.R. § 104.18(g). Thus, even assmning tiiat Kmg 

w 8 is correct and Malott did not resign fixim his post as the Committee's treasurer, the 

Q 9 Cornmittee iised Malott's electronic signature on reports tiiat he did not pereonally review 
r̂  

HI 10 and certify as Commission regulations instruct. 

11 Thus, there may well be a violation of the Act and Commission regulations. 

12 Nevertheless, further action, which would reqmre the Commission to resolve the disputed 

13 &cts, is not wananted in view of tiie Committee's stattis. See MUR 6298 (Vemon Jones 

14 for Georgia) Factual and Legal Analysis (dismissing MUR as a matter of prosecutorial 

15 discretion where "tiiere is no existing reporting entity tiiat could agree to take [remedial] 

16 actions" for possibly unauthorized physical signature of committee's treasurer). Like the 

17 comnuttee in MUR 6298, the Committee here is no longer an existing reporting entity 

18 under the Act because it termmated m April 2010. As a consequence, the OfBce of 

19 General Counsel believes that, in this instance, further enforcement action is not 

20 warranted. 
* Ordinarily, to effect his or her resignation, a treasurer must subimt to ttie Conanî  
Statement ofOrganization under his or her signature. 2 U.S.C. § 432(a). If a committee is unable to amend 
its Statement of Organization in ttiis manner, it may notify the Comndssion, ttnough a letter or Form 99 
electronic entry, of ttie treasurer's resignation. 

r 
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1 RECOMMENDATIONS 

2 Accordingly, the Office of General Counsel recommends that the Commission 

3 exercise its prosecutorial, dismiss this matter, close the file, and send the appropriate 

4 letters. See Heckler v. Chaney, 470 U.S. 821 (1985). 
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